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BeforeHOLLAND, BERGER andJACOBS, Justices
ORDER

This ' day of April 2010, upon consideration of the tsieh appeal
and the record below, it appears to the Court that:

(1) The defendant-appellant, Allen Cannon, filed appeal from
the Superior Court's September 24, 2009 order aicgepn whole the
August 11, 2009 report of the Superior Court Consioiger, which
recommended that Cannon’s motion for postconvictieief pursuant to
Superior Court Criminal Rule 61 be denfedVe find no merit to the appeal.

Accordingly, we affirm.

! Del. Code Ann. tit. 10, §512(b); Super. Ct. Crin.62.



(2) In February 2007, Cannon was found guilty [Superior Court
jury of Reckless Endangering in the First Degreamial Mischief and
two weapon offenses in connection with the July 3Q06 shooting of
Terrence Dendy outside a store on Tenth Streetiimigton, Delaware.
He was sentenced to 5 years incarceration at Léveh each of the two
weapon convictions and to probation on the remgirtino convictions.
This Court affirmed Cannon’s convictions on dirappeal

(3) Cannon’s claims in this appeal center on twd-af-court
statements to police identifying Cannon as the w@rpwhich were admitted
into evidence at his trial. The first statemensv@m the victim, Terrence
Dendy. The second statement was from Terrence \2eifather, Richard
Dendy. The witnesses later recanted their ideatibn of Cannon as the
shooter and so testified at Cannon’s trial. They johose to credit the
witnesses’ out-of-court statements rather tharr fha testimony, however,
and found Cannon guilty of the charges against him.

(4) In this appeal, Cannon asserts several clawhgh may fairly
be summarized as follows: his trial attorney pded ineffective assistance
by failing to a) object, under Del. Code Ann. ifl, 83507, to the State’s

introduction of the witnesses’ statements at tidlrequest an instruction

2 Cannon v. Sate, Del. Supr., No. 295, 2007, Steele, C.J. (May0®8} n banc).



limiting the jury’s consideration of the statemetdsveighing the witnesses’

credibility; c) raise an objection to the statenselmdsed upon a violation of
his rights under the Confrontation Clause; d) raseobjection to Richard

Dendy’s testimony regarding what he had heard ffpeople on the street”

as hearsay; e) request precautionary instructiegarding the statements
underAcosta v. Sate, 417 A.2d 373 (Del. 1980); f) arrange for a foiens
investigation of the crime scene; and g) propedpp®ena the evidence
detection officer as a defense witness to tedtifiy the shell casings found at
the scene had not been tested for fingerpfints.

(5) In order to prevail on a claim of ineffectiassistance of
counsel, a defendant must demonstrate that hissetisnepresentation fell
below an objective standard of reasonablenesshatditut for his counsel’s
unprofessional errors, there is a reasonable pridigaihat the outcome of
the proceedings would have been diffeferalthough not insurmountable,
the Srickland standard is highly demanding and leads to a “gtron

presumption that the representation was profestjoreasonable” The

% To the extent that Cannon has not presented claithés appeal that were raised
previously in the Superior Court, those claimsdgemed to be waived and will not be
considered in this appeafomervillev. Sate, 703 A.2d 629, 631 (Del. 1997).

* Srickland v. Washington, 466 U.S. 668, 688, 694 (1984).

> Flamer v. Sate, 585 A.2d 736, 753 (Del. 1990).



defendant must make concrete allegations of in#¥kecassistance, and
substantiate them, or risk summary dismi§sal.

(6) Cannon first claims that his trial counsel\pded ineffective
assistance by failing to object to the State’sodtiction of the witnesses’
out-of-court statements. In order for an out-ofutostatement to be
admitted into evidence under 83507, the declaramstnbe available to
testify, both on direct examination and on crosaraixation, concerning the
events perceived and the statement ifseéfecause the record reflects that
Terrence and Richard Dendy both testified on dieext cross-examination
concerning the shooting as well as their origiiatesnents to police, there
was no basis upon which to object to the admissfdhe statements. In the
absence of any evidence of error on the part ofn@as counsel, we
conclude that Cannon’s first claim is without merit

(7) Cannon next claims that his counsel shouldehasked for an
instruction limiting the jury’s consideration of géhstatements to the
witnesses’ credibility. However, under 83507, at-of-court statement by
a witness is admissible as substantive evidengaitif® As such, there was

no basis upon which to request a limiting instiuctand, therefore, no error

® Younger v. Sate, 580 A.2d 552, 556 (Del. 1990).
" Keysv. Sate, 337 A.2d 18, 22-23 (Del. 1980).
8 Del. Code Ann. tit. 11, §3507(a).



on the part of Cannon’s counsel. Cannon’s secdanncis, therefore,
without merit.

(8) Cannon’s third claim of ineffective assistante that his
attorney failed to raise an objection to the wisess statements under the
Sixth Amendment’'s Confrontation Clause. Howevegcduse Cannon’s
attorney had the opportunity to cross-examine lbathesses at trial, there
was no violation of the Confrontation Clause. BReseathere was no
constitutional basis for objecting to the statersgtitere was no error on the
part of Cannon’s counsel for not doing so. Cansotfiird claim is,
therefore, without merit.

(9) Cannon next claims that his attorney erredaiijng to object
to Richard Dendy’s testimony about what he hadh&am “people on the
street” as hearsay. Because the identical issgeuwsuccessfully raised in
Cannon’s direct appeal, it is barred in this prooeg as formerly
adjudicated.

(10) Cannon’s fifth claim is that his attorney yided ineffective
assistance by failing to request precautionaryrucibns regarding the
statements undehcosta v. Sate, 417 A.2d 373, 376-77 (Del. 1980). In

Acosta, this Court held that precautionary instructionsrevrequired where

® Super. Ct. Crim. R. 61(i)(4).



two sexual assault victims denied at trial that médour charged offenses
had taken place, and where the only evidence dif fguithose two offenses
was the victims’ out-of-court statements. This @suruling in Acosta is
not relevant to the situation here. First, it wasver disputed that the
shooting of Terrence Dendy took place. Second, etinence and Richard
Dendy testified at length at trial concerning winey had changed their
story. Because the highly unusual circumstancésadta were not present
in Cannon’s case, there was no need for precausianatructions and no
error on the part of Cannon’s counsel in not rejagssuch instructions.
Cannon'’s fifth claim is, therefore, without merit.

(11) Cannon’s sixth claim is that his attorney edrrby not
conducting a forensic examination of the crime scen Again, the
circumstances under which the shooting took plaeeewever at issue at
trial. The only issue in dispute was the identifythe shooter. Under such
circumstances, it is presumed that Cannon’s atyondetermined not to
conduct a forensic examination of the crime scena matter of sound trial
strategy’’ In the absence of any evidence rebutting thasummgtion, we

conclude that Cannon’s sixth claim also is unangili

19 grickland v. Washington, 466 U.S. at 689.



(12) Cannon’s seventh, and final, claim is that ¢ounsel failed to
properly subpoena the evidence detection officen atefense witness to
testify that the shell casings found at the scea@ hot been tested for
fingerprints. The record reflects that the offitead been subpoenaed to
testify at trial by the State, but had not beerpsenaed by defense counsel.
By the time the prosecutor announced that he hadiel# to call the chief
investigating officer to testify instead of the @snce detection officer, the
evidence detection officer already had been told/beld not be needed and
was unavailable. Ultimately, however, defense selwas able to elicit the
testimony he needed from the chief investigatinficef. As such, even
assuming that counsel’s performance was deficrefdiling to subpoena the
officer, there is no evidence that Cannon sufferey prejudice as a result.
In the absence of any evidence of prejudice, welode that Cannon’s final

claim also is without merit.



NOW, THEREFORE, IT IS ORDERED that the judgmenttbé
Superior Court is AFFIRMED"

BY THE COURT:

/s/ Carolyn Berger
Justice

1 On February 1, 2010, Cannon filed a motion to mehaequesting an evidentiary
hearing on the issue of whether he voluntarily welitis right to a jury trial on one of the
weapon charges. Cannon’s motion for remand isblyedtenied as moot. Cannon’s
motion is without merit in any case. The motiorsiifed after briefing was completed
and the appeal had been submitted for decisiomn@uafailed to demonstrate good
cause for a remand at that stage of the proceedings



